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Asymmetrical nature of ISDS a recurring concern,
calls for rebalancing rights and obligations

A few recent investment treaties affirm investor

responsibilities or obligations, but implications for
dispute settlement not always clear

UNCITRAL WG could provide an opportunity for
multilateral reform
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Responsible investment issues primarily hinge
on substantive rights and obligations, but also
present procedural dimensions

Ensuring that responsible investment
provisions are effective requires clarifying the
consequences of non-compliance in dispute

settlement



Jurisdiction
N

In some treaties / arbitrations, investments
made in violation of applicable law excluded
from protection

But uncertainty remains, particularly for non-
compliance after investment made

A new instrument could explicitly condition
access to ISDS on legal compliance



Damages
I

Most treaties govern compensation for lawful
expropriations but are silent on damages for
unlawful treaty breaches

Some tribunals reduced damages due to investor
conduct, approach found its way in some recent
treaty practice. See also Art 39 ILC Articles

Procedural reforms could clarify on damages and
elaborate on implications of investor non-

compliance
L eido.



Counterclaims
.
|

Several respondent states filed counterclaims
— but rarely succeeded in full

Procedural reforms could clarify the conditions
and arrangements for states to bring
counterclaims

Eg “connectedness” test



Third parties
o

Many investor-state disputes are rooted, at least in
part, in conflicts that involve third parties

Third parties (eg workers, affected people) may be
most directly impacted by investor non-
compliance, could help hold investors to account

Amicus submissions not designed for this, reform

could create a right for third parties to intervene
A R R e s



Costs
I

Should non-compliance with investor
obligations have a bearing on the tribunal’s
decision on costs?

Eg shifting the respondent’s costs to the
claimant, in part or in full



To conclude
I

Balance of investor rights and obligations at the
centre of public concerns about ISDS

This issue presents substantive dimensions, but
also procedural aspects that fall within the WG’'s
remit

Comprehensive reform would require
considering this issue




8 S0UTH. INVESTMENT POLICY BRIEF

ned

www_southcentre.int

No. 15 « March 2019

UNCITRAL Working Group III: Can Reforming
Procedures Rebalance Investor Rights and Obligations?

By Lorenzo Cotula and Terrence Neal *

L Introduction
Theerw arw Bvedy dubabis aboul refs g the I

and (3) cost and durstion of imvestor-stale arbitration®
'n—cm-wbulﬁydnmlw.

mmdnmﬂ.‘mu‘ﬂwuﬁ

Commission  on  Inbemational  Trade Law
mhmmdw“h
puts seithement (ISDS)." UNCITRAL Werking Group [T on
1SDS Rudorm has & thrww-pronged sandate: o sdentify and
coneder comoems regarding 1ISDS; lo comdder whether
reform o desarable o addnee thesw conorns; and of ndorm
is dewmnend dwserabiv, o devidop proposed sakations.?

The asysmwirical nature of Sw investment regimw, and
of 1SDS, has bwwn & recurring (oncern in public debabec
usually mvestors alore can mitiale arbitrations based oo
investment trvaties that arw primandy simed ot probecting
I!——.'Stmmuhh-mlnlm-lmm
I:-B--l’u—nn\-ul pomms or wven

by tard. 18

ndorm agenda that can slign tw invest-

mmmmdhwmms‘.
tainable Development Goals (SDGal or addrwes systemic

smbalances in Sw svestmenl g’

Wﬂtbmmltwbﬁ
2 D-

manly focused oo sub rights and obly

gration of these mag n the il
mvp—umuwuw
mhmdth Working Group.
Mervly affi ar obligy is unliady
o haw o 1 dfoct without ph Y proce-
daral h for > an

mﬂhlppwvﬂdhlxlthwby
d law, and bep rvbalance the

phold Bustrese
umdlulmh-uqﬁmh-_dhmri”
e
mm-.b*mdd_md‘::'hn
disputs setthement combext amv not always chear.* The UN-
CITRAL Workang Group provides & umque opportunity
for multlateral reform, but cnly of tw full gamut of nde-
vant s arv idimtsfed.

The Workang Group has interprebnd ity mandate as be-
ing limitnd t0 Sw procedural sspects of 1SD5,2 and is pres-
wnfy = the prooess of identfying conorns meriting re
foem. To datw, the Working Group has identsfied thee cal-

-y—thlmdﬂﬁ

Thas policy bried takus stock of recmnt developemnts and
waplores possibie optices for 1SDS refors. The remainder
of the braed is argareed as follows: Section 11 sxamanes the
case for reform and reviews recent tvnds @ imvestment
traly praction Section 1T M,-hpnxd-ldi-

of RBC reg

n&nhl«mddprw-l-lhn—mdmwﬁﬂlm

Briefing

iied $Ppurham

University

Issue date
Fobruary 2093

Policy
pointers

Reforming investor-state
dispute settlement: what
about third-party rights?

The intamational investment regime is facing sustained calls for reform.
Most dabate centres on disputes between investors and siates. But foreign
invesiment projects can also affect third parties — including local residents
and indigenous peoples. Existing arangements for third parbes to
participate in investor-state dispute setlement (ISDS) are not designed 1o
protect people whose rights and inferests are directly at stake. This can
undermine their rights and the ability of tribunals to consider al relevant
facts and laws. A working group of the United Nations Commission on
International Trade Law (UNCITRAL) is now considering reforming ISDS.
Meaningful reform requires addressing fundamental asymmetries in the
international investment regime and exploring how to strengthan the
procedura rights of third parbes. This policy brief discusses the issues and

outlines possible ways forward.
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