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Procedural reforms and 

investor rights & obligations 



 
Asymmetrical nature of ISDS a recurring concern, 
calls for rebalancing rights and obligations 
 
A few recent investment treaties affirm investor 
responsibilities or obligations, but implications for 
dispute settlement not always clear 
 
UNCITRAL WG could provide an opportunity for 
multilateral reform 
 
 



 
 
 
Responsible investment issues primarily hinge 
on substantive rights and obligations, but also 
present procedural dimensions 
 
Ensuring that responsible investment 
provisions are effective requires clarifying the 
consequences of non-compliance in dispute 
settlement 
 
 
 



Jurisdiction 

 
In some treaties / arbitrations, investments 
made in violation of applicable law excluded 
from protection  
 
But uncertainty remains, particularly for non-
compliance after investment made 
  
A new instrument could explicitly condition 
access to ISDS on legal compliance 
 



Damages 
 
Most treaties govern compensation for lawful 
expropriations but are silent on damages for 
unlawful treaty breaches 
 
Some tribunals reduced damages due to investor 
conduct, approach found its way in some recent 
treaty practice. See also Art 39 ILC Articles 
 
Procedural reforms could clarify on damages and 
elaborate on implications of investor non-
compliance 



Counterclaims 

 
 
Several respondent states filed counterclaims 
– but rarely succeeded in full 
 
Procedural reforms could clarify the conditions 
and arrangements for states to bring 
counterclaims 
 
Eg “connectedness” test 
 



Third parties 

 
Many investor-state disputes are rooted, at least in 
part, in conflicts that involve third parties  
 
Third parties (eg workers, affected people) may be 
most directly impacted by investor non-
compliance, could help hold investors to account  
 
Amicus submissions not designed for this, reform 
could create a right for third parties to intervene 



Costs 

 
 
 

Should non-compliance with investor 
obligations have a bearing on the tribunal’s 
decision on costs?  
 
Eg shifting the respondent’s costs to the 
claimant, in part or in full 

 



To conclude 

Balance of investor rights and obligations at the 
centre of public concerns about ISDS 
 
This issue presents substantive dimensions, but 
also procedural aspects that fall within the WG’s 
remit  
 
Comprehensive reform would require 
considering this issue 
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